State of North Carolina
Office of Information Technology Services

Beverly Eaves Perdue Gerald L. Fralick
Governor State Chief Information Officer
Memorandum
To: Jennifer Jackson, Purchasing Agent

Crime Control and Public Safety __—
From: Sherwood Creech, Contract Specialist,

Statewide IT Procurement Office

Subject: ITS-004784 Contract Renewal — Hazmat Trucking Software
PR10176804

Date: September 22, 2010

The Statewide IT Procurement Office has reviewed and approved your request to renew the
Hazmat Trucking Software Contract with RegScan, Inc. The amount of this renewal is
$57,750.00. The term of the contract will be for a period of one (1) year beginning February
26, 2011 and ending February 25, 2012. There are no renewals remaining on this contract.

This agreement shall not be amended or extended without prior written approval from this
office.

If you have any questions or require further information, please contact me at (919) 754-6668
or at Sherwood.creech@nc.gov

Thank you.

P.O. Box 17209 e Raleigh, North Carolina 27619-7209

Tel: 919.754.6100 e State Courier 51-01-11
An Equal Opportunity/Affirmative Action Employer



State of North Caroclina

Office of Information Technology Services
Statewide IT Procurement Office

Beverly Eaves Perdue, Governor Gerald L, Fralick, State Chief Information Officer
Memorandum
To: Glenda Rutherford
RegScan Inc.

From: Sherwood Creech, Contract Specialist g/

Statewide IT Procurement

Subject: Hazmat Trucking Enforcement Software for Crime Control and Public Safety
Extension Request — ITS-004784

Date: September 22, 2010

information Technology Services wishes to extend ITS-004784 per renewal options noted in the IFB.
This will be the only renewal option on the contract. This renewal option is effective through February
25, 2012,

If you wish to continue this contract please execute this memorandum and return for processing by
September 27, 2010, You may fax this form back to me at the number listed below.

If you have questions you may contact me at (919) 754-6668 or fax: (819) 715-8549 or e-mail:
Sherwood.creech@nc.gov

ééi 1 Z f 222 ;% ;zlz A C/)/azoz/azoﬂ)
A Date

uthorized Signature

S LENDA I UTHterfon Satesv Mackends CaRD.

Print Name Title

P.0, Box 17209 o Raleigh, North Carolina 27619-7209
Tel: 919.754.6100 e State Courier 51-01-11
An Equal Opportunity/Affirmative Action Employer




STATE OF NORTH CAROLINA

OFFICE OF INFORMATION TECHNOLGGY
SERVICES

INVITATION FOR BID NO. ITS-004784

Bids will be publicly opened: March 3, 2010 @
2:00 pm

STATEWIDE 1T PROCUREMENT

Contract Type: Open Market — Brand Specific

Refer ALL Inquiries to: Sherwood Creech Date lssued: February 24, 2010

Commodity: 208 - Hazmat Trucking
Enforcement Software
Using Agency Name:
Public Safety

Agency Reguisition No. PR8621601

Telephone No. (919) 754-6668

E-Mail: sherwood.creech@its.nc.qov Crime Control and

(See page 2 for mailing instructions.)

OFFER AND ACCEPTANCE

This solicitation advertises the State’s needs for the software services and/or goods described herein.
The State seeks proposals comprising competitive bids offering to sell the software services and/or
goods described in this soficitation. The State's acceptance of any proposal must be demonstrated by
execution of the acceptance found below and any subsequent Request for Best and Final Offer, if
issued. Acceptance shall create a confract having an order of precedence among terms as follows:
Special terms and conditions specific to this IFB, Specifications of the solicitation documents, except
as amended the State’s Terms and Conditions, and the awarded Vendor's proposal. Provided,
however, that no contract shall be binding on the State until an encumbrance of funds has
been made for payment of the sums due under the contract.

EXECUTION

In compliance with this Invitation to Bid, and subject to all the conditions herein, the undersigned
offers and agrees to furnish any or all services or goods upon which prices are bid, at the price(s)
offered herein, within the time specified herein. By executing this bid, | certify that this bid is
submitted competitively and without coliusion.

Failure to execute/sign bid prior to submittal shall render bid invalid. Late bids are not acceptable.

BIDDER: RegScan Inc.

STREET ADDRESS: 800 West Fourth Street P.C. BOX: zip:

CITY & STATE & ZIP: Williamsport PA 17701 TELEPHONE NUMBER: | TOLL FREE TEL. NO
570-323-1010 800-734-7226

PRINT NAME & TITLE OF PERSON SIGNING: Thomgsr-:_ g Balaban FAXNUMBER: 570-323-8082

AUT%%EWSI TUR DATE:
/?a W February 24, 2010

Offer valid for forty-five (45%days from date of bid opening unless otherwise stated here: days

ACCEPTANCE OF BID

If any or all parts of this bid are accepted, an authorized representative of ITS shall affix thelr
signature hereto and this document and the provisions of the special terms and conditions specific
to this Invitation for Bids, the specifications, and the ITS Terms and Conditions shall then constitute
the written agreement between the parties. A copy of this acceptance will be forwarded to the
successful vendor(s).

E-MAIL:  grutherford@regscan.com

FOR IT PROCUREMENT USE ONLY
Offer accepted and contract awarded this ___ day of

, 2010, as indicated on attached certification,

by (Authorized representative of ITS).
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DELIVERY INSTRUCTIONS: Sealed bids, subject to the conditions made a part hereof, will be
received at the address below, for furnishing and deilvering the commodity as described herein.
Bids submitted via facsimile (FAX) machine in response to this Invitation for Bids will not be
accepted. Bids are subject to rejection unless submitted on this form.

Deliver one (1) original executed document and one (1) copy unless otherwise instructed. Address
envelope and insert quote number as shown below. It is the responsibliity of the Vendor to have
the bid in this office by the specified time and date of opening.

DELIVER TO:

IFB NO. 1TS-004784
Siatewide IT Procurement Office
ATTN: Sherwood Creech

333 E. Six Forks Road, 3 Floor
| Raleigh, NC 27609

1. INTENT: The purpose of this invitation for Bid (IFB) is to obtain pricing for and procure
Hazmat Trucking Enforcer Software for the North Carolina State Highway Patrol. Products
and services will be provided in accordance to the terms and conditions of this IFB. This wili
be a one (1) year contract with the option to renew for an additional one (1) year period.

2 The terms and conditions of Vendor's standard license and/or malnienance agreement(s)
applicable to Software and other Products acquired under this Agreement may apply to the
extent such terms or conditions do not materially change the terms of conditions of this
Agreement. In the event of any conflict between the terms or conditions of this Agreement
and the Vendor's standard agreement(s), the terms or conditions of this Agreement relating to
audit and records, jurisdiction, choice of law, the remedy for intellectual property infringement
and the exclusive remedies and limitation of liability in Section 7 herein shall apply in all
cases and supersede any provisions contained in Vendor's Software licensing agreement or
any other agreement. The State shall not be obligated under any standard ficense and/or
maintenance agreement(s) fo indemnify or hold harmless the vendor, its licensors,
SUCCESSOrs Of assigns.

3. VENDOR _UTILIZATION OF WORKERS OUTSIDE U.S.: In accordance with NC General
Statute 147-33.97, the Vendor must detail in the bid response, the manner in which it intends
to utilize resources or workers located. The State of North Carolina will evaluate the
additional risks, costs, and other factors associated with such utilization prior to making an
award for any such Vendor's proposal. The Vendor shalt provide the foliowing for any
proposal or actual utilization or contract performance:

a. The location of work performed under a state contract by the Vendor, any
subcontractors, employees, or other persons performing the contract and whether any
of this work will be performed outside the United States.

b. The corperate structure and location of corporate employees and activities of the
Vendors, its affiliates or any other subcontractors.

c. Notice of the relocation of the Vendor, employees of the Vendor, subcontractors of
the Vendor, or other persons performing services under a state contract outside of the
United States.
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d. Any Vendor or subcontractor providing call or contact center services fo the State of
North Carolina shall disclose to inbound callers the location from which the call or

contact center services are being provided.

Where will services be performed: Williamsport PA

‘TNEH any work under this contract be performed outside the United States?

4. Bid Award: It is the general intent to award this contract to one Vendor.

The State, at its sole discretion,
specifications.

As provided by
statute, award will be based on Best Value Analysis, (Lowest Price Technically Acceptable
Source Selection Method in accordance with 09 NCAC 06B. 0302 Information Technology
Procurement.)

reserves the right to reject any offers that does not meet

.This is an _e-procurement solicitation: See Paragraphs #32 of the attached Terms and

Conditions for Goods and Related Services. The Terms and Conditions made part of this

solicitation contain language necessary for the implementation

of North Carolina’s statewide

e-procurement initiative. It is the vendor's responsibility 10 read these terms and conditions

carefully and to consider them in preparing the offer.

By signature vendor acknowledges

acceptance of all terms and conditions including those related to e-procurement.

a. General information on the e-procurement service can
http://eprocurement.nc.gov/

Within two days after notification of award of
NC FE-Procurement @ Your Service
htto:Henrocurement.nc.qovNendor.html

As of the IFB submittal date,

at the

be found at

a contract, vendor must register in
following web

site:

the Vendor must be current on all e-Procurement

fees. If the Vendor is not current on all e-Procurement fees, the State may

disqualify the Vendor from participation in this IFB.

6. Furnish and Deliver:

—
{TEM | QTY | UNIT | DESCRIPTION UNIT PRICE | EXTENDED
PRICE
1. 265 | Each | Annual Licenses for HazMat Trucking
Enforcer Software 217.83 $57,750.00
Total Bid | - $5'7, 760.00
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TERMS AND CONDITIONS

1) DEFINITIONS

a) “Agency”  means the
purchasing the goods or services.

Agency

b) “Software” is "Packaged Copyrighted
Software  Products”  (uniess otherwise
identified) as used in 9 NCAC 06B.1101(a)
and means Computer Software that is used
regularly for other than governmential
purposes and is sold, licensed, or leased in
significant quantities to the general public at
established market or catalog prices, that is
considered “shrink-wrap” or “clickwrap”, that
is or may be generally licensed by “shrink-
wrap” or “clickwrap” licenses, of Computer
Software that does not constitute Custom or
Modified Software and Is reguiarly sold,
licensed or leased by the Vendor to
governmental entities to meet governmental
requirements.

¢) “Computer” means a data processing
device capable of accepting data, performing
prescribed operations on the data, and
supplying the results of these operations; for
example, a device that operates on discrete
data by performing arithmetic and logic
processes on the data, or a device that
operates on analog data by performing
physical processes on the Datia.

d) “Computer Data Base” means a
collection of data in a form capable of being
processed and operated on a Computer.

e) "Computer Program” means a series
of instructions or statements in 2 form
acceptable to a Computer, processor or
controller that is designed to cause the
Computer, processor or controlier to execute
an operation of operations. Computer
programs  include operating  systems,
assemblers, compilers, interpreters, data
management systems, utility programs, sorf-
merge programs and
maintenance/diagnostics programs, as well
as applications programs such as payroll,
inventory control and engineering analysis
programs. Computer Programs may be
gither machine dependent or machine-
independent, and may be general purpose in

nature or be designed to satisfy the

requirements of a particular user.

f) "Computer Software” or “Software”
means Computer Programs and Data Bases.

g) "Computer Software Documentation”
means technical data and information
comprising Computer listings and printouts, in
human readable form that:

i) Documents the design or details
the Computer Software

i) Explains the capabilities of the
Software, or

jii) Provides operating instructions
for using the Software to obtain desired
results from a Computer.

h) “Custom or Modified Software” means
Software that may be modified by the State,
or by Vendor at the State’s request or
direction to perform in accordance with
specifications.

i) “Data” means recorded information,
regardless of form or method of recording.

i) “Hardware” inciudes  Computers,
printers, attached equipment or peripherals or
other equipment utilized for the State’s
intended purposes as expressed in the
solicitation documents.

k) “Products” includes Software,
Hardware, equipment, options,
documentation, accessories, supplies, spare
parts.

i) “State” shall mean the State of North
Carolina, the Office of Information
Technology Services as an Agency, of in its
capacity as the Award Authority.

m) “Support’ includes Hardware
maintenance and repair {outside any required
by any applicable warranty), Software
updates maintenance and support services,
consulting, training and other suppott
services provided by or through Vendor.

n) “Use’, in the context of Computer
Software execution and operation in Section
9 hereinbelow, means storing, loading,
installing, executing or displaying Software on
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a Computer, processor or controller, or
making a copy of Software for archival or
backup purposes only.

2) SOFTWARE LICENSE

a) Vendor grants the State a personal
non-transferable and non-exclusive right to
use, in object code form only, all Software
and related documentation furnished to the
Agency under this Agreement. This license
grant shall be limited to use with the
Hardware (if any) or Products (if any) for
which the Software was obtained, or on a
temporary basis, on back-up squipment when
the original Hardware or Product is
inoperable. Use of Software on multiple
processors is prohibited unless otherwise
agreed in writing. [f the License Grant and
License Fees are based upon the number of
Users, the number of Users may be
increased at any time, subject fo the
restrictions on the maximum number of Users
specified in  the Vendor's standard
agreement.

b) Software provided pursuant to this
Solicitation may, in some circumstances, be
accompanied by a clickwrap agreement. The
term clickwrap agreement refers to an
agreement that requires the end user fo
manifest his or her assent to terms and
conditions by clicking an “ok” or “agree”
bution on a dialog box or pop-up window as
part of the installation process for the
Software. The sole purpose of any clickwrap
agreement shall be to operate as the
mechanism for the installation of the
Software. All terms and conditions of any
clickwrap agreement provided with any
Software solicited herein shall have no force
and effect and shall be non-binding on the
State, its employees, agents, and other
authorized users of the Software.

¢) The State agrees to use its best
efforts to see that its employees and users of
all Software licensed hereunder comply with
the terms and conditions set forth in this
Agreement, and any Exhibits or Amendments
hereto. The State also agrees 1o refrain from
taking any steps, such as reverse
engineering, reverse assembly or reverse

compilation to derive a source cade
equivalent to the Software; or portion thereof.

d) The State shali have the right to copy
the Software, in whole or in part, for use in
conducting benchmark or acceptance tests,
for business recovery and disaster recovery
testing or operations, and consistent with the
security, records retainage or other policy of
the Agency for archival or emergency
purposes, or to repiace a worn copy; but not
for use in preparing derivative works unless
expressly allowed by the Agreement or
subsequent Statements of Work. Any copy of
the Software or documentation must contain
the same copyright notice and proprietary
markings that are on the original Software.

g) Use of Software on any Products
other than that for which it was obtained,
removal of Software from the United States or
any other material breach shall automatically
terminate this license.

f) The State’s license includes the right
to upgrades, updates, maintenance releases
or other enhancements or modifications
made generally available to Vendot's
licensees without a separate maintenance or
support agreement. Vendor's right to a new
license for new version releases of the
Software shall not be abridged by the
foregoing.

g) Software bundled with any other
Product may be used only with the Product
and with the configuration in which the
Product is sold by Vendor or subsequently
upgraded by Vendor.

h) The State’s license neither transfers,
vests nor infers any title or other ownership
right in any intellectual property right of
Vendor, or any third party. The State's
license neither transfers, vests nor infers any
title or other ownership right in any sourceé
code associated with the Software unless
otherwise agreed by the parties, and will not
be construed as a sale of any ownership
rights in the Software, uniess Custom or
Modified Software is being developed as a
Work For Hire in response to the State's
solicitation documents.
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iy The State may use the Software with
the Computer for which or with which it was
acquired, including use at any government
installation to which the Computer may be
transferred by the State. The State may use
the Software with the backup Computer if the
Computer for which or with which it was
acquired is inoperative.

3) USE OF SOFTWARE AND INFORMATION

a) The State agrees that any Software or
technical and business information owned by
Vendor (“information”) or its suppliers or
ficensors and furnished to the State under
this Agreement shall be and remain the
property of the Vendor, or other party,
respectively,

b) All Software and information furnished
to the State under this Agreement

i Shall be used by the State only
to install, operate or maintain the
Product for which they were originaily
furnished;

iy Shall not be reproduced or
copied, in whole or in part, except as
necessary for use as authorized under
this agreement; and

iif) Shall, together with any copies
except copies for the Agency's and
State’s archival purposes containing
the State’s business records, be
returned or destroyed when no longer
needed or permitted for use with the
Product for which they were initially
furnished; and

c) Al Software and Information
designated as “confidential” or “proprietary”
shall be kept in confidence except as may be
required by the North Carolina Public
Records Act: NCGS § 132-1, et. seq.

d) Transfer of Software or program
license:

i) Software may be transferred
within the United States to any location
for the State’s normal operations upon
written notice to the Vendor without
additional  cost(s). Transfers for

temporary uses arising as a result of a
disaster or disaster recovery test may
be effected without notice fo the
Vendor; provided, however, that the
State will employ its best efforts to
advise the Vendor of any disaster
related fransfer requiring more than 10
business days. All other transfers may
be permitted only with Vendor's prior
written consent, and such consent shall
not be unreasonably  withheld.
Transfers requiring Vendor's consent
may be subject to an additional license
fee.

i) The rights granted herein are
restricted for use solely by the State.
The State may not authorize or ailow
the use or marketing of the
Software/Products by or to a third party,
and may not assign or transfer the
Software or Products to a third party
without the prior written consent of
Vendor. Any assignee or transferee
must execute a separate agreement
with Vendor. Any such assignment or
transfer shall terminate the obligations
of the State under this Agreement

g) Custom or Modified Software, if
solicited by the State, is being developed or
modified exclusively for the State, and such
Custom or Modified Software, all related data,
all copyrights in the Custom or Modified
Software and derivative works belong
exclusively to the State and shall be
transferred to the State upon creation.

4) WARRANTY

a) Minimum warranties for Products shall
include:

i) On the delivery date the
Products and the associated Computer
operating system Software will be in
good working order {operating In
conformance with Vendor's standard
specifications and functions). Unless
otherwise specified in the solicitation,
the warranty for other suppliers’
Software is included in the suppliers’
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Software package and is provided
directly from the supplier.

i) The warranty shall be as
provided or specified in the state’s
solicitation documents and shalt begin
on the day of successful installation. 1f
no warranty period is specified, the
warranty petriod shall be Vendor's
standard warranty period for the
Products, commencing the day of
successful installation.

iif) The state shall notify Vendor if
any Product is not in good working
order during the warranty period.
Vendor shall, at its option, either repair
or repiace any Product reported as not
in good working order during the
warranty period without charge to the
State. The repair or replacement
Products must be new or equivalent to
new in performance and fully warranted
the same as new. Al returned
Products will Dbecome property of
Vendor at the time the Product is gither
placed in shipment to Vendor, or picked
up by Vendor.

iv) The service provided during the
warranty period is dependent upon the
acceptable warranty option selected by
the State and indicated in the State’s
solicitation document. If no warranty
option is indicated, Vendor will provide
their standard warranty service for the
Product, unless otherwise agreed by

the parties.
V) If the State requires warranty
service other than under  this

Agreement, it shall be agreed to in
writing by the parties at rates and terms
set forth in such writing.

b) Software warranties shall include the
following:

i) Vendor warrants the media
(comprising diskettes, tapes or other
media) to be free of defects in materials
or workmanship under normal use for
ninety (90) days from the date of
acceptance unless otherwise agreed.

Vendor shall rteplace any media
reported as not in good working order
during the warranty period without
charge to the State. If Vendor is unable
to replace the Software, Vendor shall
refund the full amount of the Software
purchase paid by the State.

i) iIn additon to the warranty
exclusions stated in Section 5, Vendor
does not warrant that the operation of
the Software will be uninterrupted or
error free, or that the Software
functions will meet the State's
requirements  unless developed as
Customized or Modified Software. The
State assumes the risk of any damage
or loss from its misuse or inability to
use the Software.

iii) For any Customized or Modified
Software provided pursuant to this
Agreement, Vendor warrants that for a
period of one (1) year after the State
accepts said Software, it will operate
and perform in accordance with the
functions and specifications set forth in
the solicitation and error free as the
solution for the Agency. This express
warranty applies only if the State
specifically identifies the Hardware
environment in which the Customized
or Modified Software will be installed or
operated, or if it is used in connection
with Hardware acquired under this
Agreement.

¢) Uniess otherwise required by the
State: Vendor warrants that its support and
customer service and assistance will be
performed in accordance with generally
accepted industry standards. This warranty
shail be valid for ninety (90) days from the
date support is provided or performance of
the service. For a period of ninety (90) days
after delivery or ninety (80) days after
successful instailation, Vendor or its suppliers
shall provide telephone assistance to the
State during the State’s normal business
hours.

d) Vendor warrants to the best of iis
knowledge that:
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i) The licensed Software and
associated materials do not infringe any
inteflectual property rights of any third
party;

if) There are No actual or
threatened actions arising from, or
alleged under, any intellectua! property
rights of any third party;

fit) The licensed Software and
associated materials do not contain any
surreplitious programming codes,
viruses, Trojan Horses, “pack doors” or
other means to facilitaie or aliow
unauthorized access o the State's
information systems.

iv) The Software does not contain
any timer, counter, lock or similar
device (other than security features
specifically approved by Customer in
the Specifications) that inhibits or in any
way limits the State’s ability to use the
Software for the term of this
Agreement.

5) WARRANTY EXCLUSIONS

a) Except as stated in Section 4, Vendor
and its parent, subsidiaries and affiliates,
subcontractors  and suppliers make no
warranties, express O implied, and
specifically disciaim warranties of
merchantabiiity or fitness for a particular
purpose as provided by N.C.G.S. §§25-2-
316, 25-2-313 and 25.2-315; and as may be
amended.

b} The warranty provided in Section 4
does not cover repair for damages,
malfunctions or service failures caused by:

i) Actions of non-Vendor

personnel;

i) Failure to follow Vendor's
installation, operation or maintenance
instructions and/or services provided to
the State;

i) Attachment to the Products of
non-Vendor products or failure of
Products hot maintained by Vendor

unless such instailation or use is
approved in writing by the Vendor; of

iv) Force Majeure conditions set
forth hereinbeiow.

6) INDEMNITY

a) Vendor shall indemnify and hold
harmless the State/Agency from any and all
liability, claims, damages, costs, expenses,
and actions, including reasonable attorney’s
fees, that are caused by or arise from, the
negligent or wrongful acts or omissions of the
Vendor under this Agreement and that cause
death or injury or damage to property or that
arise out of a failure {0 comply with any State
or federal statute, law, regulation or act.

b} The Vendor, at ifs own expense, shall
defend any action brought against the State
to the extent that such action is based upon a
claim that the Software or Products supplied
by the Vendor, their use or operation infringes
on a patert, copyright, irademark or viclates
4 trade secret in the United States. The
Vendor shall pay those costs and damages
finally awarded or agreed in settlement
against the State in any such action. Such
defense and payment shall be conditioned on
the following:

i} That the Vendor shall be notified
within a reasonable time in writing by
the State of any such claim; and,

if) That the Vendor shall have the
sole control of the defense of any
action on such claim and afl
negotiations  for its setflement oOr
compromise provided, however, that
the State shall have tne option to
participate in such action at its own
expense.

7) EXCLUSIVE REMEDIES AND LIMITATION
OF LIABILITY

a) For purposes of the exclusive
remedies and limitations of liability set forth in
this Section 7, Vendor shall be deemed to
include the Vendor and its employees,
agents, representatives, subcontractors, and
suppliers and damages shall be deemed to
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refer collectively to all injuries, damages,
losses, liabilities, expenses or costs incurred.

b) Vendor's entire fiability and the State’s
exclusive remedies against Vendor for any
damages caused by any Product defect or
failure or arising from the performance of
non-performance of any work, regardless of
the form of action, whether in contract, tort,
including negligence, strict  liability, or
otherwise, shall be:

i For infringement, the remedies
set forth in Section 6(b) above;

i) For warranty claims based upon
failure of purchased or leased Products
or Software, the remedies stated in
Section 4 herein. If Vendor is unable,
despite reasonable efforts, to repair or
replace the Product(s), the State shall
have the right during the warranty
period to return the Products for a
refund of the purchase price; and

{if) For delays in the delivery or
successful  Product — or Software
instaliation, whichever is applicable,
vendor shall have no liability unless the
deiivery or successful installation date
is delayed by more than thirty (30) days
by causes not attributable either to the
State or to Force Majeure conditions, in
which case the State shall have the
right, as its remedies:

(1) To  recover direct costs
including replacement
Products, if any, attributable to
Vendor's delay; but specifically
excluding incidental or
consequential damages, and

(2) To cancel the order without
incurring cancellation charges:
and

iv) For proven damages 1o real or
tangible personal property, excluding
the State’s other Software, data and
data files, or for bodily injury or death to
any person negligently caused by
Vendor, and

v) For claims other than set forth in
Section 7.b(i-iv), Vendor's liability shall
he limited to direct damages, and such
sums shall not exceed two (2) times the
Agreement value.

¢) Should any Product or Software
supplied by Vendor become the subject of a
claim of infringement of a patent, copyright,
Trademark or a trade secret in the United
States, the Vendor, shall at its option and
expense, either to procure for the State the
right to continue using the Product of
software, or o replace or modify the same to
become noninfringing.  If neither of these
options can reasonably be taken in Vendor's
judgment, or if further use shall be prevented
by injunction, the Vendor agrees to take back
any affected Products or Software, and
refund any sums the State has paid Vendor
less any reascnhable amount for use oOf
damage and make every reasonable effort o
assist the State in procuring substitute
Products. if, in the sole opinion of the State,
the return of such Products or Software
makes the retention of other items acquired
from the Vendor under this Agreement
impractical, the State shall then have the
option of terminating the Agreement, or
applicable portions thereof, without penaity or
termination charge; and Vendor agrees 1o
refund any sums the State paid.

d) Vendor will not be required to defend
or indemnify the State if any claim by a third
party against the State for infringement or
misappropriation results from the State’s
alteration of any Vendor-branded product or
Product or Software, Or from the continued
use of the good(s) or Services and Products
after receiving notice they infringe on a trade
secret of a third party.

e) Except to the extent provided in
subsection 7 b) above, and with the further
exceptions of intellectual property rights
infringement actions, the state’s constitutional
rights as a sovereign, and penaities imposed
upon the state by any federal entity or
expenditures of public funds required Or
resulting from an operational failure of the
Products or Software provided hereunder, but
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notwithstanding any other term to the
contrary contained in the Agreement, neither
party shall, under any circumstances, be
liable to the other party or its affiliates for:

i) any claim based upon any third
party claim,

i) any consequential, incidental or
indirect damages of any nature
whatsoever, including, without
limitation, lost profits, fost savings or
other consequential damages, whether
resuliing from delays, loss of data,
interruption of service or otherwise,
even if a party or its affiliates have been
advised of the possibility of such
damages, or

iii} any punitive Of exemplary
damages of any nature whatsoever.

8) SUPPORT

a) Unless otherwise  provided by
Vendor's standard agreement for support, or
except as specifically provided, an order for
support will constitute the State’s acceptance
of the terms of the standard agreement for
Support in effect on the date of the order;
subject to the order of precedence set forth in
the Solicitation.

b) To be eligible for support, Products or
Software must be in good operating condition
and at then current specified revision levels,
having all enhancements, modifications,
updates, or upgrades supplied by Vendor.
Vendor may charge its standard rates in
effect on the date support service is provided
in addition to any other charges if the
Product(s) or Software do not conform to the
specified revision jevels.

9) PROGRAM RETIREMENT

a) Unless otherwise provided in the
Vendor's standard agresment, Vendor
retains the right to retire a version of the
Program and stop providing Maintenance,
Updates or Services, upon providing 180
day written notice o the State of its intent
to do so. The decision to stop maintaining
a version of the Program is the sole
pusiness discretion of Vendor and shali

not be deemed a breach of contract. If
Vendor retires the version of the Program
provided to the State and if the State has
paid all applicable anhual Maintenance
Fees subsequent to executing  this
Agreement, the State shall be entitied to
receive, at no additional charge, a newer
version of the Program that supports
substantially the same functionality as the
licensed version of the Program. Newer
versions of the Program containing
substantially increased functionality will be
made available to the State for an
additional fee.

b) Vendor may, at no additional
charge, modify Products to improve
operation and reliabifity or to meet legal
requirements.

c) Relacation of Products is the
State’s responsibility and may result in
additional support charges and modified
service response times. Products moved
to another State facility or Agency may
continue to be serviced subject to
availability of a Vendor authorized support
provider.

Vendor is not required to provide support for
non-qualified Products, hor Products not
supplied under this Agreement. “Non-
Qualified Products” are Hardware and
Software not supplied or approved by
Vendor, and Products for which the State
does not allow Vendor to incorporate
modifications. The State is responsible for
removing non-quaiified Products to allow
vendor to perform Support services.

d) Support does not cover any
damage or failure cause by:

i} Media and supplies or use of
items not designed or designated for
use with Products; or

i) Site conditions that do not
conform to  Vendors previously
established site specifications; or

ili) Neglect, improper use, fire of
water damadge, electrical disturbance,
transportation by the State, work or
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modification by persons other than
Vendor personnel, or other authorized
parties. ‘

10) The State is responsible for the security
of its proprietary or confidential information,
for its data, and for maintaining a procedure
and process 1o reconstruct lost of altered
files, data or programs.

11 )TRANSPORTAT!ON Transportation
charges for software  shall pe FOB
Destination uniess delivered by internet or
file-transfer as agreed Dby the State, o
otherwise specified in the solicitation
document or purchase order.

12) TRAVEL EXPENSES Vendor may be
reimbursed for travel expenses arising under
the performance of this Agreement at the out-
of-state rates set forth in GS §138-6; as
amended from time to time. Vendor agrees
to use the lowest available airfare not
requiring a weekend stay and to use the
lowest available rate for rental vehicles. Al
vendor incurred travel expenses shall be
billed on a monthly pasis, shall be supported
by receipt and shall be paid by the State
within thirty (30) days after invoice approval.
Travel expenses exceeding the foregoing
rates shall not be paid by the State. The
State will reimburse travel allowances only for
days on which the Vendor is required to be in
North Carolina performing services under this
Agreement.

13) PROHIBITION AGAINST CONTINGENT
FEES AND GRATUITIES Vendor warrants
that it has not paid, and agrees not to pay,
any bonus, commission, fee, of gratuity to
any empioyee or official of the State for the
purpose of obtaining any contract or award
issued by the State. gubsequent discovery
by the State of non-compliance with these
provisions shall constitute sufficient cause for
immediate termination of all outstanding
Agreements. Violations of this provision may
result in debarment of the vendor(s) of
Vendor(s) as permitted by 9 NCAC
06B.1102(f), 0683.1030, or other provision of
law.

14)AVA1LAB!L|TY OF FUNDS Any and all
payments by the Siate are expressly
contingent  upon and subject 10 the
appropriation, allocation and availability of
funds to the Agency for the purposes set forih
in this Agreement. if this Agreement of any
Purchase Order issued hereunder is funded

Agency's performance and payment shall be
subject to and contingent upon the continuing
availability of said federal funds for the
purposes of the Agreement of purchase
Order. If the term of this Agreement extends
into fiscal years subsequent to that in which it
is approved such continuation  of the
Agreement is expressly contingent upon the
appropriation, aliocation, and availability of
funds by the N.C. Legislature for the
purposes set forth in the Agreement. if funds
1o effect payment aré not available, the
Agency will provide written notification to
Vendor. lithe Agreement is terminated under
this paragraph, Vendor agrees {0 take back
any affected Products and software not yet
delivered under this Agreement, terminate
any services supplied 1o the Agency under
this Agreement, and relieve the Agency of
any further obligation thereof. The State shall
remit payment for Products and services
accepted prior 10 the date of the aforesaid
notice in conformance with the payment
terms.

15) PAYMENT TERMS The total License Fee
and the Support Service or Maintenance Fee
(provided the State subscribes or purchases
such services) for the first year shall be
invoiced upon delivery of the Software. The
Support Service Of Maintenance Fee for
subsequent contract years, if any, will be
invoiced annually 60 days prior 10 the
anniversary date beginning each subsequent
year. increases D pricing for Support
Services oOf Maintenance shall not exceed
five percent (5%) per year following the first
Contract year. payment terms for software
are Net 30 days after receipt of correct
invoice or acceptance of software, whichever
is later. Payment terms for services are due
and payable the month following the month
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for which charges accrue, of in accardance
with the contract payment schedule.

16) ACCEPTANCE CRITERIA Acceptance
testing is required for all Vendor supplied
software unless provided otherwise in the
solicitation documents or a Statement of
Work. The State may define such processes
and procedures as may be necessary oOr
proper, in its opinion and discretion, to ensure
compliance Wwith the State’s specifications
and Vendor's technical representations.
Acceptance of software or services may be
controlled by amendment hereto, Of
additional terms as agreed by the parties. in
the event acceptance of software or services
is not described in additional  confract
documents, the gtate shall have the
obligation to notify Vendor, in writing and
within ten (10) days following installation of
any software deliverable described in the
contract if it is not acceptable. The notice
shall specify in reasonable detail the
reason(s} a deliverable is unaccepiabie.
Acceptance by the State shall not be
unreasonably withheid; but may be
conditioned or delayed as required for
installation and/or testing of software.

17)CONF!DENTIALITY The State may
maintain the confidentiality of certain types of
information described in N.C. Gen. Stat
§132-1 et seq. Such information may
inciude trade secrets defined by N.C. Gen.
Stat.  §66-152 and other information
exempted from the public Records Act
pursuant to N.C. Gen. Stat §132-1.2.
Vendor may designate information, Products,
software or appropriate portions  of its
response as confidential, consistent with and
to the exient permitted under the Statutes
and Rules set forth above, by marking the fop
and bottom of pages containing confidential
information with a jegend in boldface type
“CONFIDENTIAL."” By S0 marking any page,
the Vendor warrants that it has formed a
good faith opinion, having received such
necessary or proper review by counsel and
other knowledgeabie advisors that the
portions marked confidential meet the
requirements of the Rules and Statutes set
forth  above.  However, under no

circumstances shall price information be
designated as confidential. The State
agrees 1o promptly nofify the Vendor in
writing of any action seeking to compel the
disclosure of  Vendor's confidential
information. If an action is brought pursuant
to N.C. Gen. Stat. §132-9 0 compel the State
to disclose information marked confidential,
the Vendor agrees that it will intervene in the
action through its counsel and participate in
defending the State, including any public
official(s) or public employee(s). The Vendor
agrees that it shall hold the State and any
official(s) and individual(s) harmiess from any
and all damages, costs, and attorneys’ fees
awarded against the State in the action. The
State shall have the right, at its option and
expense, {0 participate in ine defense of the
action through its counsel. The State shall
have no fiability to Vendor with respect to the
disclosure of  Vendor's confidential
information ordered by & court of competent
jurisdiction pursuant to N.C. Gen. Stat. §132-
9 or other applicable law.

18)ACCESS TO PERSONS AND RECORDS
Pursuant to N.C. General Statute 147-64.7,
the Agency, the State Auditor, appropriate
federal  officials, and their respective
authorized ~employees  Of agents are
authorized o examine all books, records, and
accounts of the Vendor insofar as they relate
to transactions with any department, board,
officer, commission, institution, or other
agency of the State of North Carolina
pursuant 10 the performance of this
Agreement of to costs charged t0 this
Agreement. The Vendor shall retain any
such books, records, and accounts for a
minimum of three (3) vyears after the
completion of this Agreement. Additional
audit or reporting requirements may be
required by any Agency, if In the Agency's
opinion, such requirement is imposed by
federal or state law of regulation.

19)A881GNMENT Vendor may not assign
this Agreement or its obligations hereunder
except as permitied by 09 NCAC 06B.1003
and this Paragraph. Vendor shall provide
reasonable notice of not less than thirty (30}
days prior to any consolidation, acquisition, or

Rev 10/2009



merger.  Any assignee shall affirm  this
Agreement attorning to the terms and
conditions agreed, and that Vendor shall
affirm that the assignee is fully capable of
performing all obligations of Vendor under
this Agreement. An assignment may be
made, if at all, in writing by the Vendor,
Assignee and the State setting forth the
foregoing obligation of Vendor and Assignee.

20) NOTICES Any notices required under this
Agreement should be delivered to the
Contract Administrator for each party. Uniess
otherwise  specified in the Solicitation
Documents, any notices shall be delivered in
writing by U.S. Mail, Commercial Courier,
facsimile or by hand.

21)TITLES AND HEADINGS Titles and
Headings in this Agreement are used for
convenience only and do not define, limit or
prosctibe the language of terms identified by
such Titles and Headings.

22)AMENDMENT This Agreement may not
be amended orally or by performance. Any
amendment must be made in written form
and signed by  duly authorized
representatives of the State and Vendor.

23) TAXES The State of North Carolina is
exempt from Federal excise {axes and no
payment will pe made for any personal
property taxes levied on the Vendor or for any
taxes levied on employee wages. Agencies
of the State may have additiona! exemptions
or exclusions for federal or stale taxes.
Evidence of such additional exemptions or
exclusions may be provided to Vendor by
Agencies, as applicable, during the term of
this Agreement. Applicable State or local
sales taxes shall be invoiced as a separate
item.

24) GOVERNING LAWS, JURISDICTION,
AND VENUE

a) This Agreement is made under and
shall be governed and construed in
accordance with the laws of the State of
North Carolina. The place of this Agreement
or purchase order, its situs and forum, shall
be Wake County, North Carolina, where all
matters, whether sounding in contract of in

tort, relating to its validity, construction,
interpretation and enforcement shall be
determined. Vendor agrees and submits,
solely for matters relating to this Agreement,
to the jurisdiction of the courts of the State of
North Caroling, and stipulates that Wake
County shall be the proper venue for ali
matiers.

b) Except to the extent the provisions of
the Agreement are clearly inconsistent
therewith, the applicable provisions of the
Uniform Commercial Code as modified and
adopted in North Carolina shall govern this
Agreement. To the extent the Agreement
entails both the supply of "goods" and
"services," such shall be deemed "goods"
within the meaning of the Uniform
Commercial  Code, except when deeming
such services as "goods” would result in a
clearly unreasonable interpretation.

25) DEFAULT In the event any Deliverable
furnished by the Vendor fails to conform fo
any material  requirement of the
specifications, notice of the failure is provided
by the State and the failure is not cured within
ten (10) days, or Vendor fails to mest the
State’s acceptance requirements, the State
may cancel and procure the articles or
services from other sources, holding Vendor
liable for any excess costs occasioned
thereby, subject only to the limitations
provided in paragraph 7) and the cbligation
to informally resolve disputes as provided in
Paragraph  29) of these Terms and
Conditions. Default may pbe cause for
debarment as provided in 08 NCAC
068.1030. The State reserves the right to
require performance guaranties pursuant to
00 NCAG 08B.1031 from the Vendor without
expense 1o the State. The rights and
remedies of the State provided above shall
not be exclusive and are in addition to any
other rights and remedies provided by law or
under the Contract.

a) If Vendor fails to  deliver
Deliverables within the time required by
this Contract, the State may provide
written notice of said failure to Vendor, and
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by such notice require payment of a
penalty.

b) Should the State fail to perform any
of its obligations upon which Vendor's
performance is conditioned, Vendaor shall
not be in default for any delay, cost
increase or other consequences due to the
State's fallure. Vendor will use reasonable
efforts to mitigaie delays, costs Of
expenses arising from assumptions in the
Vendor's bid documents that prove
grroneous or are otherwise invalid. Any
deadline that is affected by any such
failure in assumptions Of performance by
the State shalil be extended by an amount
of time reasonably — necessary to
compensate for the effect of such failure.

26) FORCE MAJEURE Neither party shall be
deemed to be In default of its obligations
hereunder if and so long as it is prevented
from performing such obligations as a resuit
of events beyond its reasonable control,
including  without limitation, fire, power
failures, any act of war, hostile foreign action,
nuclear explosion, riot, strikes or failures or
refusals to perform under subcontracts, civil
insurrection, earthquake, hurricane, tornado,
or other catastrophic natural event or act of
God.

27) COMPLIANCE WITH LAWS The Vendor
shall comply with all faws, ordinances, codes,
rules, regulations, and licensing requirements
that are applicable to the conduct of its
business, including those of federal, state,
and local agencies having jurisdiction and/or
authority.

28) TERMINATION Any notice or termination
made under this Contract shall be transmitted
via US Mail, Ceriified Return Receipt
Requested. The period of notice for
termination shall begin on the day the return
receipt is signed and dated.

a) The parlies may mutually terminate
this Contract by written agreement at any
time.

b} The State may terminate  this
Contract, in whole or in part, pursuant fo
Paragraph 25), or pursuant to the Special

Terms and Conditions in the Solicitation
Documents, if any, of for any of the
following

i) Termination for Cause: In
the event any goods, software, or
service furnished Dby the Vendor
during performance fails to conform
to any material specification  of
requirement of the Contract, and the
failure is not cured within the
specified time after providing written
notice thereof to Vendor, the State
may cancel and procure the articles
or services from other sources;
holding Vendor liable for any excess
costs occasioned thereby, subject
only to the limitations provided in
paragraph 7). The rights and
remedies of the State provided
above shall not be exclusive and are
in addition to any other rights and
remedies provided by law or under
the Contract. Vendor shall not be
relieved of liability to the State for
damages sustained by the State
arising from Vendor's breach of this
Contract; and the State may, in its
discretion, withhold any payment
due as a setoff until such time as the
damages are finalty determined or
as agreed by the parties. Voluntary
or involuntary Bankrupicy  or
receivership by Vendor shall be
cause for termination.

()] Termination For
Convenience Without Cause: The
State may terminate service and
indefinite quantity contracts, in whole
or in part by giving 30 days prior
notice in writing to the Vendor.
Vendor shall be entitled to sums due
as compensation for Deliverables
provided and services performed in
conformance with the Confract. In
the event the Contract is terminated
for the convenience of the State the
Agency will pay for all  work
performed and products delivered in
conformance with the Contract up o
the date of termination.
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29) DISPUTE RESOLUTION The parties
agree that it is in their mutual interest to
resolve disputes informaily. A claim by the
State shall be submitied in writing to the
Vendor's Contract Administrator for decision.
The Parties shall negotiate in good faith and
use all reasonable efforts to resolve such
dispute(s). During the time the Parties are
attempting to resolve any dispute, each shall
proceed diligentiy to perform their respective
duties and responsibilities under this
Contract. f a dispute cannot be resolved
between the Parties within thirty (30) days
after delivery of notice, either Party may elect
to exercise any other remedies available
under this Contract, or at law. This term shall
not constitute an agreement by either party 10
mediate or arbitrate any dispute.

30) SEVERABILITY in the event that a
court of competent jurisdiction holds that a
provision of requirement of this Agreement
violates any applicable iaw, each such
provision or requirement shall be enforced
only to the extent it is not in violation of law
or is not otherwise unenforceable and all
other provisions and requirements of this
Agreement shail remain in full force and
effect. All promises, requirement, terms,
conditions, provisions, representations,
guarantees and warranties contained

herein shali survive the expiration or
termination  date  unless specifically
provided otherwise herein, or unless

superseded by applicable federal or State
statute, including statutes of repose or
limitation.

31) FEDERAL INTELLECTUAL PROPERTY
BANKRUPTCY PROTECTION ACT The
Parties agree that the Agency shalf be
entitied to all rights and benefits of the
Federal Intellectual Property Bankruptcy
Protection Act, Public Law 100-506, codified
at 11 U.S.C. 365(n), and any amendments
{hereto.

32) ELECTRONIC PROCUREMENT
(Applies to all contracts that include E-
Procurement and are identified as such in
the body of the solicitation document):
Purchasing shall be conducted through the

Statewide E-Procurement Service. The
State’s third party agent shall serve as the
Supplier Manager for this E-Procurement
Service. The Vendor shall register for the
Statewide E-Procurement Service within two
{2) business days of notification of award in
order to receive an electronic purchase order
resuiting from award of this contract.

a} The successful vendor(s) shall pay a
transaction fee of 1.75% (.0175) on the
total dollar amount (excluding sales
taxes) of each purchase order issued
through the Statewide E-Procurement
Service. This applies to all purchase
orders, regardiess of the qguantity or dollar
amount of the purchase order. The
transaction fee shall neither be charged to
nor paid by the State, or by any State
approved users of the contract. The
transaction fee shall not be stated or
included as a separate item in the
proposed contract or invoice. There are
no additional fees or charges to the
Vendor for the services rendered by the
Supplier Manager under this contract.
vendor will receive a credit for transaction
fees they paid for the purchase of any
item(s) if an item(s) is returmed through no
fault of the Vendor. Transaction fees are
non-refundable when an item is rejected
and returned, or declined, due to the
Vendor's failure to perform or comply with
specifications  of requirements  of the
contract.

by Vendor, or its authorized Reseller, as
applicable, will be invoiced monthly for
the State’s transaction fee by the Supplier
Manager. The transaction fee shall be
based on purchase orders issued for the
prior month. Unless Supplier Manager
receives written notice from the Vendor
identifying with specificity any errors in an
invoice within thirty (30) days of the
receipt of invoice, such invoice shall be
deemed to be correct and Vendor shall
have waived its right to later dispute the
accuracy and completeness  of the
invoice. Payment of the transaction fee
by the Vendor is due to the account
designated by the State within thirty (30)
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days after receipt of the correct invoice for
the transaction fee, which includes
payment of all portions of an invoice not
in dispute. Within thirty (30) days of the
receipt of invoice, Vendor may request in
writing an extension of the invoice
payment due date for that portion of the
transaction fee invoice for which payment
of the related goods by the governmental
purchasing entity has not been received
by the Vendor. If payment of the
transaction fee invoice is not received by
the State within this payment period, it
shall be considered a material breach of
contract. The Supplier Manager shall
provide, whenever reasonably requested
by the Vendor in writing (including
electronic documents), supporiing
documentation from the E-Procurement
Service that accounts for the amount of
the invoice.

¢) The Supplier Manager will capture the
order from the State approved user,
including the shipping and payment
information, and submit the order in
accordance with the E-Procurement
Service.  Subsequently, the Supplier
Manager will send those orders to the
appropriate Vendor on State Contract.
The State or State approved user, not the
Supplier Manager, shall be responsible
for the solicitation, bids received,
evaluation of bids received, award of
contract, and the payment for goods
delivered.

d) Vendor agrees at all times to maintain
the confidentiality of its user name and
password for the Statewide E-
Procurement Services. If a Vendor is a
corporation, partnership or other legal
entity, then the Vendor may authorize its
employees to use its password. Vendor
shall be responsible for all activity and all
charges for such employees. Vendar
agrees not to permit a third party to use
the Statewide E-Procurement Services
through its account. [f there is a hreach
of security through the Vendor's account,
Vendor shall immediately change its
password and notify the Supplier

Manager of the security breach by e-mail.
Vendor shall cooperate with the state and
the Supplier Manager to mitigate and
correct any security breach.
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Attachment A — Certification of Compliance With
Executive Order # 24

The undersigned certifies, to the best of his or her knowledge and belief, that:

By Executive Order 24, issued by Governor Perdue, and N.C.G.5.§ 133-32, it is unlawful for any
vendor or contractor (i.e. architect, bidder, contractor, construction manager, design
professional, engineer, landlord, offeror, seller, subcontractor, supplier, or vendor), to make gifts
or to give favors to any State employee of the Governor's Cabinet Agencies (i.e., Administration,
Commerce, Correction, Crime Control and Public Safety, Cultural Resources, Environment and
Natural Resources, Health and Human Services, Juvenile Justice and Delinquency Prevention,
Revenue, Transportation, and the Office of the Governor). This prohibition covers those
vendors and contractors who:

(1) have a contract with a governmentai agency; or
(2) have performed under such a contract within the past year; or
(3) anticipate bidding on such a contract in the future.

For additional information regarding the specific requirements and exemptions, vendors and
contractors are encouraged to review Executive Order 24 and G.S. § 133-32.

The undersigned shall require that the language of this certification be included in the award
documents for all sub-awards at all tiers (including subcontracts, sub-grants, and contracts
under grants, loans, and cooperative agreements) and that all sub-contractors shall certify and
disclose accordingly.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for
making or entering into this transaction

N.C.G.S. § 133-32 and Executive Order 24 prohibit the offer to, or acceptance by, any State
Employee of any gift from anyone with a contract with the State, or from any person seeking to
do business with the State. By execution of this Attachment and submitting a bid in response to
the accompanying solicitation, you attest, for your entire organization and its employees or
agents, that you are not aware that any such gift has been offered, accepted, or promised by
any employees of your organization.

TYPE OR PRINT NAME & TITLE OF PERSON SIGNING: E-MAIL:
Thomas R. Balaban Jr, grutherford@regscan.com

AUTHORIZED SIGNATURE: DATE:
% M/ February 24, 2010
/é -
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